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Synopsis

ü Importance of  Residential status

ü Role of Tax treaties

ü Domestic Law ïIndia - Income Tax Act 1961

Section ï5 ïIncidence of Tax

Section ï6 - Residential status

ü Treaty Law 

Article ï4 (1) ïDefinition of Resident

Article ï4(2), 4(3)- Tie ïBreaker Rules 
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Importance of Residential status
ü Residential status of a person is one of the major criteria 

which gives the Country the  right to levy tax on the 
income/wealth of that person 

a) Residence Jurisdictionb) Source Jurisdiction

ü Determines the incidence tax on income/wealth of a 
person

ü Person is either an individual or a legal entity other than 
individual (Company)

ü Countries use objective test or subjective testsor a 
combination of both for determining  personôs residence 
in their domestic law.
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Importance of Residential status é

Objective Tests methods : Individuals

ü Minimum fixed period of time  of physical 
presencein a country 

ü Visa and Immigration status  

ü Citizenship 

ü Nationality 

Subjective Test ïIndividuals

ü Based on  fiscal presenceie; economic/business 
connection in the country

ü ñFacts and circumstancesò test

ü Unable to apply the physical presence test 
effectively
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Importance of Residential status é 

Objective Test ïCompanies

ü Place of Incorporation ïFor eg: Company incorporated in 

India is resident in India as per Income Tax Act)

ü Place of registered office ïñ legal seatò

Subjective Test ïCompanies

ü Place of management ( For eg: Germany, Portugal, 

Switzerland)

ü Place of head office of company ( For eg: Japan, Slovenia)

ü Place of main activiy of company (For eg: Israel)

ü Place of effective management ( For eg: France, Norway)

G.Anantha & Co., 6

Role of Tax Treaties

ü Elimination of double taxation

a) Juridical Double Taxation 

b) Economic Double Taxation

ü Resolves

a) Source - Residence conflict

b) Residence ïResidence conflict 

c) Source ïResidence conflict

ü Once residence is determined under the treaty, residence 
under the domestic tax law becomes irrelevant. [CIT 
vs.P.V.A.L. Kulandacan Chettiar [2004] 267 ITR 654. (SC)]


