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Section 147 8 Income escaping assessmen

If the AssessingOfficer has reason to believe that any
income chargeable to tax has escaped assessment for
any assessmentyear, he may, subject to the provisions
of sections 148 to 153, assessor reassesssuch income
and also any other income chargeableto tax which has
escaped assessment and which comes to his notice
subsequently in the course of the proceedings under
this section, or recompute the loss or the depreciation
allowance or any other allowance, as the case may be,
for the assessmentyearconcernedé é é

Purpose of Section 147

The proceedings under section 147 are for the
benefit of the revenue and not an assesseeand are
aimed at gathering the ‘escaped income' of an
assessee The same cannot be allowed to be
converted as 'revisional' or 'review' proceedings at
the instance of the assessee, thereby making the
machineryunworkable
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Keeping in view the object and purpose of the
proceedingsunder section 147 which are for the benefit
of the revenue and not an assessee, an assessee
cannot be permitted to convert the reassessment
proceedingson his appeal or revision, in disguise, and
seek relief in respect of items earlier rejected or claim
relief in respect of items not claimed in the original
assessment proceedings, unless relatable to 'escaped
income', and reagitate the concluded matters.

- SCin Sun EngineeringWorks,198 ITR297

Reason to believe Observations of Supreme Court

SNar ay a ncaseemordedin 63 ITR219

The existence of the belief can be challenged by the
assesseebut not the sufficiency of the reasons for the
belief.The expressiond r e atsboenl i deesBobmean
a purely subjective satisfaction on the part of Assessing
Officer. The belief must be held in good faith, it cannot
merelybe a pretence.

Contdé
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Comse————————

SNar ay a ncasene@oidedin 63 ITR219

Toput it differently, it is open to the court to examinethe
guestion whether the reasons for the belief have a
rational connection or a relevant bearing to the
formation of the belief and are not extraneous or
irrelevantto the purpose of the section.

Reason to believe Observations of Supreme Court

SheoNathS i n g&séreportedin 82 ITR147

Theword 6 r e ats b a | i sggests that the belief
must be that of an honest and reasonable person based
upon reasonable ground and that the AO may act on
direct or circumstantial evidence and not on mere
suspicion gossipor rumour.

Contdé
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CEI

SheoNathSi n gésérsgportedin 82 ITR147

ThelTOwould be acting without jurisdiction if the reason
for his belief that the conditions are satisfied does not
exist or is not material or relevant to the belief required
by the section. The court can always examine this
aspect though the declaration or sufficiency of the
reasons for the belief cannot be investigated by the
court.

Reason to believe Observations of Supreme Court

GangaSaran& SonsP Ltd, reportedin 130 ITR1

The important words under section 147 are 6 r e at®
b e | iwhigheré strongerthantheworddé s at L s f
The belief must not be arbitrary or irrational. Theremust
be rational and intelligible nexus between the reasons
and the belief

10
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Facts:

AThe assesseecompany filed its return of income for the
assessmentyear 2001 -02 declaringloss.

AThe return was processed under section 143(1) by accepting
the lossreturned by the assessee

A Therevenueaudit raised an objection relating to debit of certain
amount as bad debt.

A Since the conditions stipulated under section 36(1)(vii), read
with section 36(2), were not fulfilled, the AO reopened the
assessmentby issuing a notice in terms of section 148 on the
ground that he had reason to believe that the income
assessableto tax had escaped assessmentwithin the meaning
of section 147.

Contdé™

Factscontd :

AThereafter, a return of income declaring the loss at the same
figure, as declared in the original return, was filed by the
assesseeunder protest.

A Copyof the reasons recorded was furnished by the Assessing
Officeronthea s s e s ,equesh s

A The assessee raised various objections relating to jurisdiction
and merit of the subjectmatter.

A~ The AO disposed of the said objections by holding that the
initiation of the re-assessment proceedingswas valid and that
he had jurisdiction to undertake such an exercise The assessee
filed the writ petition challenging the aforesaid notice under
section 148. TheHigh Courtallowedthe petition.

Contdé*
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Conclusion:

Section 147 authorises and permits the AOto assessor
reassessincome chargeableto tax if he has reason to
believe that income for any assessment year has
escaped assessment Theword 6 r e ais the @hrase
0 r e atsboenl iwdlwnead cause or justification. If the
AO has cause or justification to know or suppose that
income has escapedassessment,it can be said to have
Or eatwomel i thatead income has escaped

assessment
Contdé

18

Conclusioncontd é \

In other words, at the initiation stage, what is requiredis
Or eawbdre!| i dut eal the established fact of
escapementof income. At the stage of issue of notice,
the only questionis whether there was relevant material
on which a reasonable person could have formed a
requisite belief. Whether the materials would
conclusivelyprove the escapementis not the concernat
that stage. Thisis so becausethe formation of belief by
the AOis within the realm of subjectivesatisfaction

14
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Conclusioncontd é \

The said expressioncannot be read to mean that the AO
should have finally ascertained the fact by legal
evidence or conclusion The function of the AO s to
administer the statute with solicitude for the public
exchequerwith an in-built idea of fairness to taxpayers

1L5)

Escaped assessmentObservations of SC §

MaharajaKumar Kamal Singh,reportedin 35 ITR1

0 E s c anpsedion 34(1)(b) of the 1922 Act was not
confined to cases where no return had been submitted by
the assesseeor whereincome had not been assessedowing
to inadvertence or oversight or other lacuna attributable to
the assessingauthorities;

evenin case where a return had been submitted, if the ITO
had erroneously failed to tax a part of the assessable
income, it was a case where that part of the income had
escapedassessment

16
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Escaped assessmentObservations of SC §

Sun EngineeringWorksP Ltd ,reportedin 198 ITR297

The use of the expressiond a s soe reassess such income or
recompute the loss or depreciationa | | o wim sect®rd147
after the conditions for reassessment are satisfied is only
relatable to the precedingexpressionin clauses(a) and (b), viz,
Oescapesessnientedn descapesless:i
includesboth6 nas s e s sanwell as® u n-dseessment
Income is said to have 0 e s c aapsesde s s mithin tth@
meaning of this section when it has not been charged in the
hands of an assesseein the relevantyear of assessment

1%

|l n the course of prj

G Sukesh,252 ITR230, KeralaHC

The expression d i tle course of pr o c e e I iwidagis ifs
amplitude, and it will, therefore, be proper to conclude that the
information at the time of issuing notice need not be complete

and accurate.

18
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Section 147 contd é \

« If assessmentis made u/s 143(3), no proceedings
shall be taken under this section after the expiry of
four years from the end of the relevant AYin case the
assessee hasd
+ furnished ROI u/s 139(1) /142(1)/ 148

A disclosed fully and truly all material fact:mecessary for

assessment for that AY

19

Disclose fully &truyd SC s ay s é. \

CalcuttaDiscountColLtd, reportedin 41 ITR191

Once all the primary facts are before the assessing
authority, he requires no further assistance by way of
disclosure It is for him to decide what inferences of
facts can be reasonably drawn and what legal
inferences have ultimately to be drawn. It is not for
somebody elsefar less the assessee to tell the
assessingauthority what inferences, whether of facts or
law, should be drawn.

Contdé
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CalcuttaDiscountColLtd, reportedin 41 ITR191

If from primary facts more inferencesthan one could be
drawn, it would not be possibleto say that the assessee
should have drawn any particular inference and
communicated it to the assessingauthority. How could
an assesseebe chargedwith failure to communicate an
inference, which he might or might not have drawn?

Therefore,it can be concludedthat while the duty of the
assessee is to disclose fully and truly all primary
relevantfacts, it does not extend beyondthis.

28

Disclose fully &truyd SC s ayseée. |

Indian Oil Corporation reportedin 159 ITR956

It is well settled that there must be materials to come to
the conclusion that there was 'omission or failure to
disclose fully and truly all material facts necessary for
the assessment of the year. It postulates a duty on
every assessee to disclose fully and truly all material
facts necessaryfor the assessment

Contdé
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CEI

Indian Oil Corporation,reportedin 159 ITR956

Therefore, an obligation is to disclose facts ; secondly
those which are material; thirdly the disclosure must be
full and fourthly true. What facts are material and
necessaryfor assessmentwill differ from case to case.
In every assessment proceedings, for computing or
determining the proper tax due from the assessee,it is
necessaryto know all the facts which help the assessing
authority in comingto the correct conclusion

238

Disclose fully &truyd SC s ayseée. |

PhoolChandBajrangLal, reportedin 203 ITR456

Thus, where the transaction itself on the basis of
subsequent information, is found to be a bogus
transaction, the mere disclosure of that transaction at
the time of original assessmentproceedings,cannot be
said to be a disclosure of the 'true' and full facts in the
case and the ITOwould have the jurisdiction to reopen
the concludedassessmentin such a case.

24
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Section 147 contd é \

< Section147 has 2 limbs d
A Incomeescapingassessment

A Incomedeemedto have escapedassessment

743)

Section 147 6 deeming fiction \

A if no ROI has been furnished though thEotal
Income exceededhe maximum amount not
chargeable to tax

A if ROl is furnished, buho assessmentis made and
it is noticed by the A O that the assessee has

o understated his income or

o has claimed excess loss /deduction / allowance / relief

in the return

26
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Deeming fictioncontd é \

A where an assessment is made but the

4 Income chargeable to tax has been under
assessed

Asuch income has been assessed at a too low
rate

A excessive relief claimed

A excessive loss / depreciation allowance or any
other allowance has been computed

20

Insertion of Explanation 3 to sec 147 \

« For the purpose of assessment or reassessment
under this section, the AssessingOfficer may assess
or reassessthe income in respect of any issue, which
has escaped assessment, and such issue comes to
his notice subsequently in the course of the
proceedings under this section, notwithstanding that
the reasons for such issue have not been included in
the reasonsrecorded under sub-section (2) of section

148
« Insetedby Finance(No.2) Act2009, w.r.e.f 1-4-89

28
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Legislative Intent \

« Theexistingprovisionsof section 147 provides é..

« Some Courtshave held that the AOhas to restrict the
reassessmentproceedingsonly to issuesin respect of
which the reasons have been recorded for reopening
the assessment He is not empoweredto touch upon
any other issue for which no reasons have been
recorded

< The above interpretation is contrary to the legislative

intent.

Contdé

29

Legislative Intent \

~ With a view to further clarifying the legislative intent, it is
proposed to insert an explanation in section 147 to provide
that the assessing officer may assess or reassessincome in
respect of any issue which comesto his notice subsequentlyin
the course of proceedingsunder this section, notwithstanding
that the reason for such issue has not been included in the
reasonsrecordedunder sub-section (2) of section148.

« This amendment will take effect retrospectivelyfrom 1st April,

1989 and will, accordingly, apply in relation to assessment

year1989-1990 and subsequentyears

« Clause 57 of the Finance (Noa.2) Bill, 2009 & Explanatory

memorandum

30
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Issue of Noticed Section 148

Before making the assessment, reassessmentor recomputation
under section 147, the Assessing Officer shall serve on the
assesseea notice requiring him to furnish within such period, as
may be specified in the notice, a return of his income or the
income of any other person in respect of which he is assessable
under this Act during the previous year corresponding to the
relevant assessmentyear, in the prescribed form and verified in
the prescribedmanner and setting forth such other particulars as
may be prescribed and the provisions of this Act shall, so far as
may be, apply accordinglyas if such return were a return required
to be furnished under section 139........

31

Time limit for issue of notice- Section 149

« No notice under section 148 shall be issued for
the relevantassessmentyear........

« Issuedvs Served?

32
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Issuedvs Served

« The expressionsd s s uaadd@®s e r aree ub&d as
interchangeable terms and in the legislative practice
of our country they are sometimesused to conveythe
same idea. In other words, the expressiond i s sisl
usedin a limited as well as in a wider sense Theword
0 i s s unded $ection 4 of the Indian Incometax
(Amendment)Act, 1959, must not be given a limited

meaning,i.e., issuedmeansé s ent &

~  SCin BanarasiDebi,53 ITR100

33

Section 148 Contdé \

«~ Notice hastobeb s e ranceme®6 i S B U e
not sufficient

A NarayanChetty 35 ITR 388-SC
A Lunar Diamonds Ltd, 281 ITR B Del HC
A VardhamanEstates P Ltd, 287 ITR 368 Del HC

Contdé
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R KUpadhyaya 166 ITR 163-SC \

X

X

Observation:

Clear distinction has been made out between 'issue of notice'
and 'service of notice' under the 1961 Act Section 149
prescribes the period of limitation. It categorically prescribes
that no notice under section 148 shall be issued after the
prescribed limitation has lapsed. Section 148(1) provides for
service of notice as a condition precedentto making the order
of assessment Once a notice is issued within the period of
limitations, jurisdiction becomesvestedin the ITOto proceedto
reassess The mandate of section 148(1) is that reassessment
shall not be made until there has been service The
requirement of issue of notice is satisfied when a notice is
actuallyissued.

35

Section 148(2) \

« The AssessingOfficer shall, before issuing any

notice under this section, record his reasons
for doing so

36
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Recording of reasons

< Whether when a notice is issued under section 148,
proper course of action for noticee s to file return and
if he so desires,to seek reasonsfor issuing notice and
on receipt thereof to file objections to issuance of

notice ?

« Held,Yes:

Contdé

3

Conclusion

« However,it was clarified that when a notice under section 148
is issued, the proper course of action for the noticee is to file
return and if he so desires, to seek reasonsfor issuing notice.
The AOis boundto furnish reasonswithin a reasonabletime.

< Onreceipt of reasons, the noticee is entitled to file objections
to issuance of notice and the AOis bound to dispose of the
same by passing a speaking order. In the instant case, as the
reasons had been disclosed in the proceedings, AO had to
dispose of the objections, if filed, by passing a speaking order,
before proceedingwith the assessment

« SCin GKNDriveshafts(India)Ltd, 259 ITR19

38
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Change of opinion \

Kelvinator of India Ltd, 256 ITR B Del HC

Facts :

« The assesseefiled its return of income along with computation
of income, annual report, tax audit report, etc. The assessee
did not claim certain expensesrelating to rent, depreciation,
etc. So it filed revised return with a claim of rent and
depreciationto be allowedunder sections 30 and 32.

< The AO determined the taxable income making additions and
disallowances Subsequently, the Assessing Officer issued a
notice under section 148 and reopenedthe assessmentunder
section 147 on the basis of under assessment

39

Kelvinator of India Ltd, 256 ITR ® Del HC

Factscontd :

The assesseeobjected to the reopening of assessment Though
the assessmentwas reopened on the alleged ground of various
disallowable claims, but except for the disallowance of a sum
claimed in the revised return neither any claim was disallowed
nor any addition was made.

On appeal, the CIFA quashed the reassessment proceedings
holding that the assesseehad disclosedall the facts and no new
fact was available to the AQ The Tribunal upheld the decision of
the CITA

40
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Kelvinator of India Ltd, 256 ITR B Del HC \

Conclusion:

«~ The expression 6 r e at® chre | i mandafes that before
jurisdiction under section 147 is invoked by the AO, he is to
record his reasons for doing so or before issuing any notice
under section 147. The formation of reason to believe and
recording of reasonsare imperative before the AOcan reopena
completedassessment

< It is a wellsettled principle of law that what cannot be done
directly cannot be done indirectly. If the ITOdoes not possess
the power of review, he cannot be permitted to achievethe said
object by taking recourse to initiating a proceeding of
reassessmentor by way of rectification of mistake.

41

Kelvinator of India Ltd, 256 ITR ® Del HC

Conclusion contd :

~ A mere change in the opinion would not confer jurisdiction
uponthe AOto initiate a proceedingunder section 147.

« In the event it is held that by reason of section 147 if the ITO
exercises its jurisdiction for initiating a proceeding for
reassessment only upon mere change of opinion, the same
may be held to be unconstitutional.

~ Section 147 does not postulate conferment of power upon the
AOto initiate reassessmentproceedingupon his mere change
of opinion.

« Decision affirmed by the SC in 320 ITR 561

42
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Section 148 Contdé \

« Whetherthe AOrecordingreasons& the AOissuingnotice must
be the same?

X Held,yes:

< AO recording reasons for assessment and assessing officer
issuingnotice under section 148 must be the same person

« Successorassessingofficer cannot issue notice under section
148 on the basis of reasons recorded by predecessor
assessing officer. Notice issued is invalid and deservesto be
quashed

« HynoupFood and Oil Industries Ltd, 307 ITR 11%5ujHC

43

Section 148 Contdé \

<~ Whether when AO had taken decision after
considering all facts, reopening of assessment on
basis of opinion of another AOwas justified ?

< Held,No:

Contdé

44
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Conclusion

< After the AO had formed a particular opinion on a
particular set of documents, simply becausethe AOat
Mumbai had formed a different opinion on the same
set of documents, the action was sought to be
initiated for reassessment, which had rightly been
found by the Tribunalas a 6 bor r ®avteids f
under the opinion of the AO at Mumbai, and had
rightly been found to be not sufficient to confer power
on the Assessing Officer to initiate re-assessment
proceedings

- ShreeRajasthanSyntexLtd, 313 ITR131, RajHC

45

Section 148 Contdé

<~ Whether the Assessing Officer was barred from
initiating proceedings under section 148 where time
limit for issuance of notice under section 143(2) had
not expired?

« Held,Yes:

Contdé

46

23



ICAI Bangalore February 23, 201C

Conclusion

< TheTribunalis right in coming to a conclusionthat no
action could be initiated under section 147 of the Act,
when there is a pendency of the return before the
Assessing Officer. The reasons given by the Tribunal
are based on valid materials and evidenceand we do
not find any error or illegality in the order of the
Tribunalso as to warrant interference

« Madras HCin Qatalys Software, 308 ITR249 relying
upon SCdecision in Trusteesof H. E H. The Nizam's
SupplementalFamilyTrust, 242 ITR381

47

Section 148 Contdé \

< Whenthe ITOcompleted the assessmenton the basis
of the report of the valuation submitted by the
assesseeas the assessmentswere time barring and
he could not wait for the departmental valuer'sreport,
be a ground for reopeningof the assessments?

« Held,No:

Contdé

48
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Conclusion

< In any event the valuation is always a question of opinion and
unless there was a clear finding on the basis of the materials
that the assesseeinvested in the construction of the house
property more than what had been shown by her in course of
the assessmentproceedings,the ITOcould not proceed merely
on the basis of the valuation report of the departmental valuer.
He had to reject the assessee'svaluation assigning reasons
therefore. On the basis of the difference in estimate it could
not be said that the assesseeactually invested more than what
has been shown by her.

« CalHCTarawatiDeviAgarwal 162 ITR606

49

Time limit for issue of notice- Section 149

If the income, which has escaped Within 6 yearsfrom the end of the relevant
assessment amounts to or likely to amoun assessment year.
to Rs. 1lakh or more for that year

Any other case Within 4 yearsfrom the end of the relevant
assessment year.

Agent of nond resident Within2 yearsfrom the end of the relevant
assessment year.

50
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Time limit for completion of assessment§

Section 153
Assessment Time limit
FB escaping assessments 9 months from the end of the financial
year in which notice u/s 115WH was
served

Incomeescaping assessment- sec 147 9 months from the end of the financial
year in which notice u/s 148 was served

Fresh assessment order due to order u/s 9 months (21 months if after 24-06)

250 /254/ 263 /264 from the end of the financial year in which
-order u/s 250 /254 is received or order
u/s 263/ 264 is passed

51!

Section 292BBoEffect on assessments |

Where an assesseehas appeared in any proceedingor cooperatedin any inquiry
relating to an assessmentor reassessment, it shall be deemed that any notice
under any provision of this Act, which is required to be served upon him, has been
duly servedupon him in time in accordancewith the provisionsof this Actand such
assesseeshall be precluded from taking any objection in any proceedingor inquiry
underthis Actthat the notice was-

(a) not served upon him; or

(b) not served upon him in time; or

(c) served upon him in an improper manner:

Provided that nothing contained in this section shall apply where the assessee ha
raised such objection before the completion of such assessment or

reassessment

58,
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292 BB o0 contd é

Applicability of sec 292 BB Assessment Year
2008-09 and onwards.

For e ar &abjectionsicanybé raised at
any forum

Kuber Tobacco Products P Ltd , 117 ITD 2738
Delhi Bench of ITAT .

53
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